


















































































40 RUSSELL CITY ENERGY CENTER

resources, the Board considers it advisable to alert potential parties of
several issues raised in Mr. Simpson's appeal that are clearly beyond the
Board's jurisdiction. As we have stated, "[t]he Board will deny review
of issues that are not governed by the PSD regulations because it lacks
jurisdiction over them." See In re Sutter Power Plant, 8 E.A.D. 680, 688
(EAB 1999); see also Zion Energy, L.L.c., 9 E.A.D. 701, 706 (EAB
2001).3\ Among such issues raised by Mr. Simpson, the following come
to our attention:

(1) Contemporaneous Emissions Reduction Credits ("ERCs")

Mr. Simpson's allegations regarding the proposed RCEC's
employment of "contemporaneous [ERCs]" to offset its emissions of
NOx and precursor organic compounds ("POCs"), see Pet. at 1-2; Pet'r
Opposition at 11-12; supra Part ill, are outside the Board's jurisdiction
because they emanate from State ofCalifornia requirements, not the PSD
regulations. As the District correctly observes, the ERCs are a product
of District regulation 2-2-302, and thus a California state law, not a
federal PSD requirement. See District Response at 14-15, 20; In re
Sutter Power Plant, 8 E.A.D. at 690 (denying review of petitioner's
objection to use ofERCs on grounds that requirement to offset emissions
with ERCs was not a federal PSD mandate).

(2) Endangered Species Act Concurrence

The Board does not have jurisdiction over Mr. Simpson's
arguments challenging the adequacy ofFWS's concurrence with Region
9, following infonnal consultations between the two entities, that the
proposed RCEC would not adversely effect any federal listed species
under the administration ofthe FWS. See Pet'r Opposition at 16-20, (Ex.
20); supra Part II.B. The Board has previously declined to entertain

31 As the Board has held, "[t]he PSD review process is not an open forum for
consideration of every environmental aspect of a proposed project, or even every issue
that bears on air quality." See In re KnaufFiber Glass, 8 E.A.D. 121, 126-27 (EAB
1999)
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substantive challenges to FWS actions pursuant to the ESA in keeping
with the Board's longstanding principle ofdeclining to hear substantive
challenges to earlier, predicate determinations that are separately
appealable under other statutes. See Indeck-Elwood, LLC, PSD Appeal
No. 03-04, slip op. at 118-19 & 00.162-63 (EAB Sept. 27, 2006), 13
E.A.D. _ (holding that the Board did not have jurisdiction over the
petitioner's challenge to FWS's concurrence decision given the
availability of judicial review through the Administrative Procedure
Act).

(3) Various Non-PSD Statutes

Mr. Simpson's allegations that the District violated provisions
of the Clean Water Act (including NPDES program), ESA, Migratory
Bird Treaty Act, and Coastal Zone Management Act, as well as their
implementing regulations, are outside the scope ofthis proceeding, as the
allegations do not address violations of the CAA's PSD program. See
Pet'r Opposition at 19-20.

(4) Toxic Air Contaminant Health Screening

Mr. Simpson's allegation regarding the District's alleged failure
to include "Acrolein" as part of the District's "Toxic Air Contaminant
health risk screening," see Pet. at 3, clearly refers to a California rather
than a federal PSD requirement, and consequently is not reviewable by
the Board.
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V. CONCLUSION

The Permit for RCEC is hereby remanded to the District. The
District is directed to reopen the public comment period on the draft
permit, providing public notice fully consistent with the requirements of
40 C.F.R. § 124.10.32

So ordered.

J2 The District is free, ofcourse, to make any modifications to the draft permit
it deems appropriate prior to noticing it for public co=ent
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